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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

SAFETY OPTI CAL DI VI SI ON )  C/ A NO.  03A01- 9509- CH- 00331
OF MI D- SOUTH OPTI CAL )
LABORATORI ES,  I NC. , )  Mc MI NN CHANCERY

)
Pl a i nt i f f - Appe l l a nt , )  HON.  EARL H.  HENLEY,

)  CHANCELLOR
v. )

)
NATI ONAL RAI LROAD PASSENGER )
CORP. , )  AFFI RMED

)  AND
De f e nda nt - Appe l l e e . )  REMANDED

FRANK P.  PI NCHAK,  WI TT,  GAI THER & WHI TAKER,  P. C. ,  Cha t t a nooga ,
f or  Pl a i nt i f f - Appe l l a nt .

HARRY R.  CASH,  GRANT,  KONVALI NKA & HARRI SON,  P. C. ,
Cha t t a nooga ,  f or  De f e nda nt - Appe l l e e .

O P I  N I  O N

Fr a nks .  J .

I n  t hi s  a c t i on i n  de bt ,  t he  Tr i a l  J udge  e nt e r e d

j udgme nt  a ga i ns t  de f e nda nt  f or  $5, 368. 57,  but  r e f us e d t o  a wa r d

pl a i nt i f f  a t t or ne y’ s  f e e s ,  i n t e r e s t  a nd c os t s ,  a nd pl a i nt i f f

ha s  a ppe a l e d.

Pl a i nt i f f  br ought  t hi s  a c t i on s e e ki ng $31, 528. 21,

t oge t he r  wi t h c os t s ,  a t t or ne y’ s  f e e s  a nd pr e - j udgme nt

i nt e r e s t .   A r e f e r e nc e  wa s  ma de  t o  t he  ma s t e r ,  who de t e r mi ne d

t ha t  de f e nda nt  owe d t he  a mount  e nt e r e d i n  t he  j udgme nt ,  a nd

i nc l ude d i n  t he  ma s t e r ’ s  r e por t  wa s  t he  f ol l owi ng f i ndi ngs :

Re c or ds  of  pa yme nt s  or  a ny ot he r  doc ume nt a t i on ha ve
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not  be e n f or t hc omi ng f r om t he  de f e nda nt ,  Na t i ona l
Ra i l r oa d Pa s s e nge r  Cor por a t i on a f t e r  r e pe a t e d
r e que s t s .  .  .  .  Re c or ds  ha ve  be e n pr ovi de d by t he
pl a i nt i f f  but  onl y da t i ng ba c k t o  De c e mbe r ,  1990.  
The  ba l a nc e  br ought  f or wa r d a s  of  t ha t  da t e  wa s
$40, 855. 23.   The i r  r e c or ds  r e f l e c t e d pa yme nt s
r e c e i ve d by c he c k numbe r s  a nd da t e s ,  but  di d not
i ndi c a t e  whi c h i nvoi c e  numbe r s  we r e  i nc l ude d i n
t he s e  pa yme nt s .   Copi e s  of  i nvoi c e s  we r e  f ur ni s he d
wi t h pur c ha s e  or de r s  a t t a c he d t o  mos t .   A c omput e r
pr i nt - out  wa s  f i l e d,  s howi ng a  de bi t  whe n s a f e t y
gl a s s e s  we r e  f ur ni s he d,  a nd a  c r e di t  whe n t he
pa yme nt  wa s  ma de .   The  ba l a nc e  s hown i s  not  a
r unni ng ba l a nc e ,  a nd I  c a nnot  de t e r mi ne  t he  t ot a l
a mount  out s t a ndi ng on a ny gi ve n da t e .  .  .  .  c he c k
e r r or  e nt r i e s  a nd c r e di t  e nt r i e s  c oul d not  be
ve r i f i e d.

Ne i t he r  pa r t y  e xc e pt e d t o  t he  ma s t e r ’ s  r e por t  whi c h

wa s  c onf i r me d by t he  Tr i a l  J udge .   The  pl a i nt i f f  f i l e d a

mot i on f or  i nt e r e s t ,  c os t s  a nd a t t or ne y’ s  f e e s .   I n  ove r r ul i ng

t he  mot i on,  t he  Tr i a l  Cour t  s a i d:

The  Cour t  r e f us e s  t o  a l l ow a t t or ne y’ s  f e e s  i n  e i t he r
di r e c t i on.   The  r e c or d f r om bot h s i de s  wa s  ve r y
poor ,  a nd e a c h we r e  ma ki ng de ma nds  upon t he  ot he r
t ha t  we r e  not  j us t i f i e d i n t he  f i na l  a c c ount i ng.

Whi l e  pr e - j udgme nt  i nt e r e s t  i s  a l l owa bl e  a s  a n

e l e me nt  of  da ma ge s ,  i t  i s  a l l owa bl e  a s  a  ma t t e r  of  di s c r e t i on

by t he  Tr i a l  J udge ,  i n  a c c or da nc e  wi t h t he  pr i nc i pl e s  of

e qui t y .   Sc hoe n  v .  J . C.  Br adf or d & Co. ,  667 S. W. 2d 97 ( Te nn.

App.  1984) .   I n  t hi s  a c t i on t he  Cour t  e xpe r i e nc e d c ons i de r a bl e

di f f i c ul t y  i n  a r r i vi ng a t  t he  a mount  of  t he  j udgme nt ,  due  i n

pa r t  t o  pl a i nt i f f ’ s  a c c ount i ng pr oc e dur e s  a nd bi l l i ng

pr a c t i c e s .   The  Cha nc e l l or  pr ope r l y e xe r c i s e d hi s  di s c r e t i on

i n de nyi ng pr e - j udgme nt  i nt e r e s t .   As  Pr of e s s or  Gi bs on

obs e r ve d:

Good c ons c i e nc e  r e qui r e s  a  pa r t y  t o  do no a c t  t ha t
wi l l  mi s l e a d a not he r  t o  hi s  de t r i me nt ,  e ve n t hough
t he  ot he r  ma y ha ve  done  hi m wr ong.   He nc e ,  i t  ha s
be e n s a i d t ha t  ?not hi ng c a n c a l l  a  c our t  of  c ha nc e r y
i nt o a c t i vi t y  but  c ons c i e nc e ,  good f a i t h  a nd
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Co l l e c t i n g  a g e n c i e s  a r e  e n g a g e d  i n  t h e  b u s i n e s s  o f  c o l l e c t i n g ,  

a d j u s t i n g ,  a n d  r e mi t t i n g  t h e  p r o c e e d s  o f  c l a i ms  f o r wa r d e d  t o  t h e m b y

c r e d i t o r s .   Te n n e s s e e  Cr e d i t  Cl e a r  Co mp a n y  v .  L i n d s e y ,  1 6 2  Te n n .  1 4 9

( 1 9 3 1 ) .

3

Th e  c o n t r a c t  d o e s  n o t  p r o v i d e  f o r  a t t o r n e y ’ s  f e e s  a n d  t h e  c o n t r a c t  wh i c h

i s  a p p a r e n t l y  o n e  o f  a d h e s i o n ,  i s  t o  b e  s t r i c t l y  c o n s t r u e d  a g a i n s t

p l a i n t i f f .   S e e  Wr i g h t  v .  Co mmo n we a l t h ,  3 5 1  Ma s s .  6 6 6 ,  2 2 3  N. E. 2  6 6 6 .
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r e a s ona bl e  di l i ge nc e ?. 1

Appe nde d t o  pl a i nt i f f ’ s  of f e r  whi c h wa s  a c c e pt e d by

de f e nda nt ,  wa s  a  pa ge  s e t t i ng f or t h  ?pol i c i e s ?.   The  ?pol i c i e s ?

i nc l ude  t he  f ol l owi ng:

Any a c c ount  t ha t  i s  r e f e r r e d t o  a n out s i de ,
i nde pe nde nt  c ol l e c t i on a ge nc y i s  a ut oma t i c a l l y
de l e t e d f r om our  a c c ount  l i s t .   Al l  f e e s ,  c ha r ge s ,
a nd/ or  c ommi s s i ons  a s s oc i a t e d wi t h s uc h c ol l e c t i on
c os t s  wi l l  be  a dde d t o  t he  a c c ount ’ s  out s t a ndi ng
ba l a nc e ,  a s  s uc h c ol l e c t i on c os t s  a r e  not  t he
r e s pons i bi l i t y of  Sa f e t y Opt i c a l ,  but  wi l l  be  bor ne
by t he  a c c ount .

As s umi ng wi t hout  de c i di ng t ha t  t he  f or e goi ng wa s  a  pa r t  of  t he

c ont r a c t  be t we e n t he  pa r t i e s ,  p l a i nt i f f ’ s  a c t i ons  i n t hi s  c a s e

woul d not  t r i gge r  t hi s  pr ovi s i on. 2  No c ol l e c t i on a ge nc y wa s

e mpl oye d t o  c ol l e c t  t he  de bt ,  a nd no e vi de nc e  wa s  of f e r e d t ha t

a ny c l a i me d ?c os t s ? we r e  r e a s ona bl e  a nd ne c e s s a r y.

Pl a i nt i f f  pr e s e nt s  no ba s i s  f or  t he  c our t s  t o  a wa r d

a t t or ne y’ s  f e e s .   I n  t he  a bs e nc e  of  a  s t a t ut or y pr ovi s i on or  a

c ont r a c t ua l  a gr e e me nt ,  a t t or ne y’ s  f e e s  a r e  not  a wa r de d t o  t he

pr e va i l i ng pa r t y .   Goi ngs  v .  Ae t na Cas ual t y  & Sur e t y  Co. ,  491

S. W. 2d 847 ( Te nn.  App.  1972) . 3  

Fi na l l y,  i t  i s  a r gue d t ha t  t he  Tr i a l  Cour t  wa s  i n

e r r or  i n  not  a f f or di ng a n e vi de nt i a r y he a r i ng on pl a i nt i f f ’ s

mot i on f or  f e e s  a nd c os t s .   The  pa r t i e s  ha d a n oppor t uni t y  t o

pr e s e nt  a ny e vi de nc e  t he y t hought  wa s  r e l e va nt  be f or e  t he
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ma s t e r .   The  Tr i a l  Cour t ’ s  ove r r ul i ng t he  mot i on wa s  ba s e d

upon t he  f i ndi ngs  of  t he  ma s t e r .   We  f i nd no r e ve r s i bl e  e r r or

i n  t he  Tr i a l  Cour t ’ s  j udgme nt  a nd a f f i r m a t  a ppe l l a nt ’ s  c os t .

________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Hous t on M.  Godda r d,  P. J .

___________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


